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after-tax employee contributions and
matching contributions to comply with
section 401(m). See sections 402(1) and
403(b)(2) for a special rule regarding
distributions for certain retired public
safety officers made from a govern-
mental plan for the direct payment of
certain premiums.

(d) Amounts taxable wunder section
72(p)(1). In accordance with section
72(p), the amount of any loan from a
section 403(b) contract to a participant
or beneficiary (including any pledge or
assignment treated as a loan under sec-
tion 72(p)(1)(B)) is treated as having
been received as a distribution from
the contract under section 72(p)(1), ex-
cept to the extent set forth in section
T2(p)(2) (relating to loans that do not
exceed a maximum amount and that
are repayable in accordance with cer-
tain terms) and §1.72(p)-1. See gen-
erally §1.72(p)-1. Thus, except to the
extent a loan satisfies section 72(p)(2),
any amount loaned from a section
403(b) contract to a participant or ben-
eficiary (including any pledge or as-
signment treated as a loan under sec-
tion 72(p)(1)(B)) is includible in the
gross income of the participant or ben-
eficiary for the taxable year in which
the loan is made. A deemed distribu-
tion is not an actual distribution for
purposes of §1.403(b)-6, as provided at
§1.72(p)-1, Q&A-12 and Q&A-13. (Fur-
ther, see section 408(b)(1) of Title I of
ERISA concerning the effect of non-
compliance with Title I loan require-
ments for plans that are subject to
Title I of ERISA.)

(e) Special rules relating to distributions
from a designated Roth account. If an
amount is distributed from a des-
ignated Roth account under a section
403(b) plan, the amount, if any, that is
includible in gross income and the
amount, if any, that may be rolled over
to another section 403(b) plan is deter-
mined under §1.402A-1. Thus, the des-
ignated Roth account is treated as a
separate contract for purposes of sec-
tion 72. For example, the rules of sec-
tion 72(b) must be applied separately to
annuity payments with respect to a
designated Roth account under a sec-
tion 403(b) plan and separately to annu-
ity payments with respect to amounts
attributable to any other contributions
to the section 403(b) plan.

§1.403(b)-8

(f) Aggregation of contracts. In accord-
ance with section 403(b)(5), the rules of
this section are applied as if all annu-
ity contracts for the employee by the
employer are treated as a single con-
tract.

(g) Certain rules relating to employment
taxes. With respect to contributions
under the Federal Insurance Contribu-
tions Act (FICA) under Chapter 21, see
section 3121(a)(5)(D) for a special rule
relating to section 403(b) contracts.
With respect to income tax with-
holding on distributions from section
403(b) contracts, see section 3405 gen-
erally. However, see section 3401 for in-
come tax withholding applicable to an-
nuity contracts or custodial accounts
that are not section 403(b) contracts or
for cases in which an annuity contract
or custodial account ceases to be a sec-
tion 403(b) contract. See also §1.72(p)-1,
Q&A-15, and §35.3405(c)-1, Q&A-11 of
this chapter, for special rules relating
to income tax withholding for loans
made from certain employer plans, in-
cluding section 403(b) contracts.

[T.D. 9340, 72 FR 41144, July 26, 2007, as
amended by 75 FR 65566, Oct. 26, 2010]

§1.403(b)-8 Funding.

(a) Investments. Section 403(b) and
§1.403(b)-3(a) only apply to amounts
held in an annuity contract (as defined
in §1.403(b)-2), including a custodial ac-
count that is treated as an annuity
contract under paragraph (d) of this
section, or a retirement income ac-
count that is treated as an annuity
contract under §1.403(b)-9.

(b) Contributions to the plan. Contribu-
tions to a section 403(b) plan must be
transferred to the insurance company
issuing the annuity contract (or the
entity holding assets of any custodial
or retirement income account that is
treated as an annuity contract) within
a period that is not longer than is rea-
sonable for the proper administration
of the plan. For purposes of this re-
quirement, the plan may provide for
section 403(b) elective deferrals for a
participant under the plan to be trans-
ferred to the annuity contract within a
specified period after the date the
amounts would otherwise have been
paid to the participant. For example,
the plan could provide for section 403(b)
elective deferrals under the plan to be
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§1.403(b)-8

contributed within 15 business days fol-
lowing the month in which these
amounts would otherwise have been
paid to the participant.

(c) Annuity contracts—(1) Generally.
As defined in §1.403(b)-2, and except as
otherwise permitted under this section,
an annuity contract means a contract
that is issued by an insurance company
qualified to issue annuities in a State
and that includes payment in the form
of an annuity. This paragraph (c) sets
forth additional rules regarding annu-
ity contracts.

(2) Certain insurance contracts. Nei-
ther a life insurance contract, as de-
fined in section 7702, an endowment
contract, a health or accident insur-
ance contract, nor a property, cas-
ualty, or liability insurance contract
meets the definition of an annuity con-
tract. See §1.401(f)-4(e). If a contract
issued by an insurance company quali-
fied to issue annuities in a State pro-
vides death benefits as part of the con-
tract, then that coverage is permitted,
assuming that those death benefits do
not cause the contract to fail to satisfy
any requirement applicable to section
403(b) contracts, for example, assuming
that those benefits satisfy the inci-
dental benefit requirement of §1.401-
1(b)(1)(1), as required by §1.403(b)-6(g).

(3) Special rule for certain contracts.
This paragraph (c)(3) applies in the
case of a contract issued under a State
section 403(b) plan established on or be-
fore May 17, 1982, or for an employee
who becomes covered for the first time
under the plan after May 17, 1982, un-
less the Commissioner had before that
date issued any written communica-
tion (either to the employer or finan-
cial institution) to the effect that the
arrangement under which the contract
was issued did not meet the require-
ments of section 403(b). The require-
ment that the contract be issued by an
insurance company qualified to issue
annuities in a State does not apply to
a contract described in the preceding
sentence if one of the following two
conditions is satisfied and that condi-
tion has been satisfied continuously
since May 17, 1982—

(i) Benefits under the contract are
provided from a separately funded re-
tirement reserve that is subject to su-
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pervision of the State insurance de-
partment; or

(ii) Benefits under the contract are
provided from a fund that is separate
from the fund used to provide statu-
tory benefits payable under a state re-
tirement system and that is part of a
State teachers retirement system (in-
cluding a state university retirement
system) to purchase benefits that are
unrelated to the basic benefits provided
under the retirement system, and the
death benefit provided under the con-
tract does not at any time exceed the
larger of the reserve or the contribu-
tion made for the employee.

(d) Custodial accounts—(1) Treatment
as a section 403(b) contract. Under sec-
tion 403(b)(7), a custodial account is
treated as an annuity contract for pur-
poses of §§1.403(b)-1 through 1.403(b)-7,
this section and §§1.403(b)-9 through
1.403(b)-11. See section 403(b)(7)(B) for
special rules regarding the tax treat-
ment of custodial accounts and section
4973(c) for an excise tax that applies to
excess contributions to a custodial ac-
count.

(2) Custodial account defined. A custo-
dial account means a plan, or a sepa-
rate account under a plan, in which an
amount attributable to section 403(b)
contributions (or amounts rolled over
to a section 403(b) contract, as de-
scribed in §1.403(b)-10(d)) is held by a
bank or a person who satisfies the con-
ditions in section 401(f)(2), if—

(i) All of the amounts held in the ac-
count are invested in stock of a regu-
lated investment company (as defined
in section 85l1(a) relating to mutual
funds);

(ii) The requirements of §1.403(b)-6(c)
(imposing restrictions on distributions
with respect to a custodial account)
are satisfied with respect to the
amounts held in the account;

(iii) The assets held in the account
cannot be used for, or diverted to, pur-
poses other than for the exclusive ben-
efit of plan participants or their bene-
ficiaries (for which purpose, assets are
treated as diverted to the employer if
the employer borrows assets from the
account); and

(iv) The account is not part of a re-
tirement income account.
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(3) Effect of definition. The require-
ment in paragraph (d)(2)(i) of this sec-
tion is not satisfied if the account in-
cludes any assets other than stock of a
regulated investment company.

(4) Treatment of custodial account. A
custodial account is treated as a sec-
tion 401 qualified plan solely for pur-
poses of subchapter F of subtitle A and
subtitle F of the Internal Revenue Code
with respect to amounts received by it
(and income from investment thereof).
This treatment only applies to a custo-
dial account that constitutes a section
403(b) contract under §§1.403(b)-1
through 1.403(b)-7, this section and
§§1.403(b)-9 through 1.403(b)-11 or that
would constitute a section 403(b) con-
tract under §§1.403(b)-1 through
1.403(b)-7, this section and §§1.403(b)-9
through 1.403(b)-11 if the amounts held
in the account were to satisfy the non-
forfeitability requirement of §1.403(b)-
3(a)(2).

(e) Retirement income accounts. See
§1.403(b)-9 for special rules under which
a retirement income account for em-
ployees of a church-related organiza-
tion is treated as a section 403(b) con-
tract for purposes of §§1.403(b)-1
through 1.403(b)-7, this section and
§§1.403(b)-9 through 1.403(b)-11.

(f) Combining assets. To the extent
permitted by the Commissioner in rev-
enue rulings, notices, or other guidance
published in the Internal Revenue Bul-
letin (see §601.601(d)(2)(ii)(b) of this
chapter), trust assets held under a cus-
todial account and trust assets held
under a retirement income account, as
described in §1.403(b)-9(a)(6), may be in-
vested in a group trust with trust as-
sets held under a qualified plan or indi-
vidual retirement plan. For this pur-
pose, a trust includes a custodial ac-
count that is treated as a trust under
section 401(f).

[T.D. 9340, 72 FR 41144, July 26, 2007]

§1.403(b)-9 Special rules for church
plans.

(a) Retirement income accounts—(1)
Treatment as a section 403(b) contract.
Under section 403(b)(9), a retirement in-
come account for employees of a
church-related organization (as defined
in §1.403(b)-2) is treated as an annuity
contract for purposes of §§1.403(b)-1

§1.403(b)-9

through 1.403(b)-8, this
§1.403(b)-10 and §1.403(b)-11.

(2) Retirement income account defined—
(i) In general. A retirement income ac-
count means a defined contribution
program established or maintained by
a church-related organization under
which—

(A) There is separate accounting for
the retirement income account’s inter-
est in the underlying assets (namely,
there must be sufficient separate ac-
counting in order for it to be possible
at all times to determine the retire-
ment income account’s interest in the
underlying assets and to distinguish
that interest from any interest that is
not part of the retirement income ac-
count);

(B) Investment performance is based
on gains and losses on those assets; and

(C) The assets held in the account
cannot be used for, or diverted to, pur-
poses other than for the exclusive ben-
efit of plan participants or their bene-
ficiaries (and for this purpose, assets
are treated as diverted to the employer
if there is a loan or other extension of
credit from assets in the account to the
employer).

(ii) Plan required. A retirement in-
come account must be maintained pur-
suant to a program which is a plan (as
defined in §1.403(b)-3(b)(3)) and the plan
document must state (or otherwise evi-
dence in a similarly clear manner) the
intent to constitute a retirement in-
come account.

(3) Ownership or use constitutes dis-
tribution. Any asset of a retirement in-
come account that is owned or used by
a participant or beneficiary is treated
as having been distributed to that par-
ticipant or beneficiary. See §§1.403(b)-6
and 1.403(b)-7 for rules relating to dis-
tributions.

(4) Coordination of retirement income
account with custodial account rules. A
retirement income account that is
treated as an annuity contract is not a
custodial account (as defined in
§1.403(b)-8(d)(2)), even if it is invested
solely in stock of a regulated invest-
ment company.

(6) Life annuities. A retirement in-
come account may distribute benefits
in a form that includes a life annuity
only if—

section,
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